Current Issues

A JEWISH PERPECTIVE ON THE NEED FOR EFFECTIVE ANTI-VILIFICATION CRIMINAL
Laws

In this short note, it is impracticable to address the panoply of issues surrounding reform of criminal laws
concerning vilification of minorities. Such laws have support in important international conventions.?
This short note seeks only to provide readers a sense of that which the Australia Jewish Community —
part of Australian society since the arrival of the First Fleet — is experiencing and the need for a broader
and more effective set of laws.

The terms of reference for review of s 93Z of the Crimes Act 1900 (NSW) published on 14 February 2024
will enable a careful, considered and much needed review to occur. The reference is timely, particularly
so, but not only for the New South Wales and indeed wider Australian Jewish community. That is
because, sadly and regrettably, Jew-hatred, historically described as Antisemitism, is again becoming
part of acceptable discourse in the secular mainstream, and unsurprisingly, but regrettably, it is leading
to intimidation, threats, harassment, and violence. Such conduct, which has been left largely unchecked,
operates as a social anaesthetic. Allowed to continue and fester, it will very quickly undo the decades
of positive work done to strengthen social cohesion making our country the very special multicultural
society that it is.

The term “Antisemitism” was first used in 1879 by a minor Jew-baiting journalist by the name of Wilhem
Marr.’ It was intended as a euphemism for the word “Judenhass”, which is best translated as Jew-hatred,
and was never intended to relate to people other than Jews. Nazi ideology followed. Words became
harassment, and violence, and led to the murder of 6 million Jewish people. Antisemitism broadly
consists of hostility, discrimination, prejudice or hatred towards individual Jews or Jews as a group, their
religion, history and peoplehood.

Fast forward to 2024. Pressure has been placed on non-Jewish organisations to sever ties with Jews.
By way of example, a world-renowned Jewish expert on trauma and mental health,'® and renowned

Australian Jewish musicians' were “cancelled” by host organisations after being intimidated into doing
so by those would wish to deny Jewish people their rights of free speech and free expression.

The harm is not new, but it has become severe. The Annual Reports on Antisemitism in Australia
published by the Executive Council of Australian Jewry have shown a marked rise in the number of
reported antisemitic incidents year on year since 2016." The rise has been especially dramatic following
the atrocities committed by Hamas in Israel on 7 October 2023, but the rise began even before [srael’s
military response in Gaza '3
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Back in 2007, Associate Professor Suzanne Rutland and the late Emeritus Professor Sol Encel
conducted a study of Antisemitism in government schools in South Western Sydney. Racism was
seen as wrong conduct, but anti-Jewish prejudice was not.!* The problem carries forward to
universities. More than 15 years later, a study undertaken by the Monash University Social Research
Centre reported back in July 2023 that:

Antisemitism is affecting how Jewish students approach their appearance while at university. It is not
uncommon for these students to hide their Jewish identity when on campus. The extent of hiding their
Jewish identity is higher among those who have previously experienced antisemitism in a university
setting. These antisemitic experiences are affecting Jewish students both within a classroom environment
and externally of the class setting. Students were largely dissatisfied and faced many barriers when trying
to raise a complaint with their university in response to antisemitic behaviour. The majority of those
who did raise a complaint were dissatisfied with their university’s response. Many students won’t raise a
complaint as they don’t believe complaining will make a difference.’

At Sydney University, just one example, Jew-hatred has crossed the threshold into physical incidents. !

Permit me to go back to a personal experience on 31 March 2009, when I participated in a public debate
of the proposition that the freedom of expression should include the licence to offend when at the City
Rectal Hall in Sydney. A middle-aged, charming woman spoke to me after the debate, warmly intending
her remark to be supportive of my position that a licence to offend which includes the right to spread
racial hatred would inevitably operate to undermine civil society, democracy and indeed freedom of
expression. She said to me: *“Whilst the Holocaust 1s a living memory, people will understand what
happened to the Jews” Implied of course was the proposition that once the Holocaust is no longer a
living memory, people will not understand what happened to the Jews, and will do it again.

For many decades, while memories of the Shoah (Holocaust) were fresh, and survivors bore witness in
a way that could not be challenged, worldwide guilt served to shift to the subconscious that which had
been a conscious and explicit Antisemitism. Untl quite recently, one could harbour traditional anti-
Jewish prejudice, but one could not express it freely. That has changed.

A different vanant, Islamist theological Antisemitism, similarly, i1s no longer seen as extraordinary and
newsworthy. Its elements too have passed into secular mainstream speech. These streams have
converged into a river, and reinforce each other today. We are now seeing that which the late Rabbi
Lord Jonathan Sacks back in 2016 described as “an unholy alliance of radical Islamism and the political
lefe. 7

Further, criticism of Israel in respect of her invasion of Gaza seeking to end Hamas® oft repeated threat
to repeat of the horrors of 7 October 2023 has morphed seamlessly into Antisemitic commentary, and in
some cases vilification and harassment of Jewish Australians. The frequency and breadth of acceptance
of both the commentary and the vilification across the world has simply exploded; not that it was ever
far beneath the surface.
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That such criticism crosses the line from criticism of a particular Israeli policy into baldly
Antisemitic invective is no longer newsworthy to many but not all news outlets.

The Jewish community knows too well that the more such Jew-hatred goes unpunished, the greater the
impunity and severity with which it is repeated.

According to Rabbinic sources harsh or derogatory speech touches on self-image and self-respect in a
way that other wrongs do not. Hate speech is all about power and not at all about truth. Hate should not
be visited upon the stranger, nor should the stranger visit hate upon his or her host.

Rabbi Sacks made a prophetic call:

The hate that begins with Jews never ends with Jews. In a world awash with hate across religious divides,
people of all faiths and none must stand together, not just to defeat Antisemitism but to ensure the rights
of religious minorities are defended everywhere.'

Can we heed that call?

Education plays a part, but in addition a workable law is needed.

Justice Kunc’s comment that “an unworkable law risks bringing the law into disrepute” was prescient
when published in 2017."? Sadly, s 93Z is either unworkable or suffers from prosecutorial reluctance or
both.

It is essential that in any reform of s 93Z the elements of each offence are set out simply yet with
precision to enable prosecutors to manage their work efficiently and to not create unnecessary barriers to
prosecutorial willingness. In Australia, Western Australia is the only jurisdiction in which there has been
a successful prosecution for criminal racist conduct, as it happened, targeting Jews.?

In 2018, s 93Z of the Crimes Act replaced the former ss 20D, 38T, 49ZTA and 49ZXC of the Anti-
Discrimination Act 1977 (NSW). However, the new provision does not adequately protect the right of
law-abiding minorities in our society.

All Australians should be able to live free from acts which intentionally or recklessly incite, promote,
advocate or glorify harassment or intimidation on the prescribed grounds, even if that harassment or
intimidation does not amount to violence.

There also 1s a need for a lesser offence to proscribe intentional or reckless public conduct to incite,
promote, advocate, or glorify hatred, serious contempt, or severe ndicule on the prescribed grounds,
because where only incitement to violence is proscribed, we do not protect against obvious harm. That
harm is in the imparment of ciizens® ability to go about their daily lives with a sense of safety and
security. Such a sense of security is fundamental to the enjoyment of democratic rights and society.
Those who live in fear of harassment or mtimidation cannot sensibly exercise their right to express
themselves freely in a civil society. Laws which protect that nght aid, and do not diminish, nghts of free
expression.

It 1s necessary for Australia’s social cohesion that all members of the community be able to make a
meaningful contribution to, and to develop a sense of belonging in, the society in which they live. Failure

by the state to provide this security for minority groups can have devastating consequences. We know as
much from history. We are seeing it again in Australia now.

Ome of the world's leading experts on legal protection against racial hatred, Professor Kathleen Mahoney
argued in the first issue of the Australian Journal of Human Rights 30 years ago that free speech is
enhanced when vulnerable groups are protected from serious harm through racial hate speech.”

Whatever law is 1n place, there also exists significant disquiet around the now persistent reluctance
to prosecute. That serves only to reemphasise the need for legslative precision and clarity to enable
prosecutors to manage their work efficiently and to be willing to protect the minorities in our society
whose night to live without fear 1s very much at stake. Australian social cohesion will be the beneficiary.
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